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INTERSTATE COMMERCE COMMISSION

| | AND

| | SECURITY AGREEMENT

| THIS CHATTEL MORTGAGE TRUST DEED, ASSIGNMENT OF RENTS

AND SECURITY AGREEMENT ("Mortgage") dated as of January 15, 1973
from FIFTH THIRD BANK {(the “Mortgagor"), whose Post Office address

1s| Fifth Third Center, Cincinnati, Ohio 45202,

to FIRST PENNSYLVANIA

BANKING AND TRUST COMPANY, as Trustee (the ""Trustee'), having an office
at|{15th and Chestnut Street, Philadelphia, Pennsylvania 19101, Attention:

C

[
qrporate Trust Department.
( .

WITNESSETH:

i
!
| ,
|  WHEREAS, the Mortgagor and the institutional lenders named

in] the following schedule have entered into a Loan Agreement dated

as| of January 15, 1973, providing for the commitment of the lender

to make loans to the Mortgagor on or before July 1, 1973, not
exceedinv the aggregate principal amount of the lender, set forth

in the 'schedule below to be evidenced by the 7-3/4% Secured Notes
(ghe "Notes™) of the Mortgagor, said Notes to bear interest at the
rgte of 7-3/4% per annum prior to maturity and to mature in quarterly
installments of principal and interest as provided in the Loan Agree-
mant w1th the final installment payable not later than July 1, 1985,
anjd to be otherwise substantially in the form attacred as Exhibit 1
tq said Loan Agreement:

Institutional Lender

Bankers Life Insurance Company
lof Nebraska

Tﬁe Travelers Insurance Company
|

. WHEREAS, the institutional
p~eamb1es is hereinafter referred to
Agreement 1s hereinafter referred to
{

WHEREAS, the Notes and all

Principal Amount of Notes

$ 7%0,000
$2,427,344
lender named in the preceding
as the "Lender" and the Loan
as the "Loan Agreement"; and

principal thereof and interest

(
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bnd premium, if- any) thereon and all additional amounts and other
ims at any time due and owing from or required to be pald by the
brtgagor under the terms of the Notes, this Mortgagze or the Loan
breement are hereinafter sometimes referred to as "indebtedness
ereby. secured”; and

f WHEREAS, all of the reguirements of law have been fully
pmplied with and all other acts and things necessary to make this
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Mortgage a valid, binding and legal instrument for the security of
the Notes have been done and performed;

| NOW, THEREFORE, the Mortgagor in consideration of the
premises and of the sum of Ten Dollars received by the Mortgagor from
the Trustee and other good and valuable consideration, the receipt
whereof is hereby acknowledged, and in order to secure the payment
df the principal of and interest on the Notes according to their
tlenor 'and effect, and to secure the payment of all other indebted-
rjess hereby secured and the performance and observance of all the
covenenants and conditions in the Notes and in this Mortgage and
in the Loan Agreement contained, does hereby sell, convey, warrant,
- dssign, pledge, grant a security interest in, and moéortgage and
hypothecate unto the Trustee, its successors in trust and assigns,:
florever, all and singular the following described properties, rights,
interests and privileges (all of which properties hereby mortgaged,
gssigned and pledged or intended so to be are hereinafter collec-
fively referred to as the "mortgaged property"):

|

| DIVISION I

{ .

i The railroad rolling stock described in Schedule 1

attached hereto and made a part hereof (collectively the
"Equipment" and individually "Item of Equipment") includ-
ing, without limitation, the U480 three-pocket steel hopper
cars more fully described in sald Schedule 1, being the
Equipment leased and delivered under that certain Equipment
Lease dated as of January 15, 1973 (the "Lease") between
Mortgagor as Lessor, and Bessemer and Lake Erie Rallroad
Company, a Pennsylvania corporation, as Lessee (the "Lessee"),
and constituting all of the Equipment described in Schedule
A to the Lease, together with all accessories,; equipment
parts and appurtenances appertaining or attached to any of
the Equipment hereinabove described, whether now owned or
hereafter acqulred, and all substitutions, rernewals and
replacements of and additions, improvements, &ccessions

and accumulations to any and all of said Equipment together
with all the rents, 1ssues, income, profits and avails
therefrom. r

|

; DIVISION II

g All right title and interest of the Mortgagor, as
Lessor, in, under and to the Lease and all rents and
other sums due and to become due thereunder including any
and all extensions or renewals thereof insofar as the same
cover or relate to the Equlipment set forth in Division I
hereof; it being the intent and purpose thereof that the

-2-




I
éssignment and transfer to the Trustee of said rents and
other sums due and to become due under the Lease shall be
effective and operative immediately and shall continue in
full .force and effect and the Trustee shall have the right
to collect and receive sald rents and other sums for appli-
cation in accordance with the provisions of Section 3 hereof
at all times during the perliod from and after the date of
this Mortgage until the indebtedness hereby secured has been
fully paid and discharged.

SUBJECT HOWEVER, to (a) the rights, and the interest of the
essee under the Lease, and (b) the 1lien of current taxes and assess-
ents not in default, or, if delinquent, the validity of which is
eing contested In good faith.

=t

crﬁ

! TO HAVE AND TO HOLD the mortgaged property unto the Trustee,
its successors and assigns, forever; IN TRUST NEVERTHELESS, upon the
tferms ‘and trusts herein set forth, for the equal ard proportionate
Henefit, security and protection of all present anc future holders

qf the Notes outstanding under the Loan Agreement, without preference,
Ariority or distinction .of any Note over any other Note by reason of
priority at the time of issue, sale, negotiation, date of maturity
thereof or otherwise for any cause whatsoever; provided always, how-
ver,‘that these presents are upon the express condition that if the
[ortgagor 'shall pay or cause to be paid all the indebtedness hereby
ecured and shall observe, keep and ‘perform all the ternms and condi-
ions, covenants and agreements herein and in the Lcdan Agreement and
he Notes -contained, then -these presents and the estate hereby granted
nd conveyed shall cease and thils Mortgage shall become null and void;
therwise to remain in full force and effect.

ctm 2 m

ECTION 1. . COVENANTS AND WARRANTIES:

The Mortgagor covenants, warrants and agrees as follows:.

. - 1.1 The Mortgagor covenants and agrees well and truly to .
erform, abide by and to be governed and restricted by each and all of
he terms, provisions, restrictions, covenants and agreements set
orth in the Loan Agreement, and in-each and every supplement thereto
r amendment thereof which may at any time or from time to time be
xecuted and delivered by the parties thereto or their successors and
ssigns, to the same extent as though each and all of said terms,
rovisions, restrictions, covenants and agreements were fully set out
erein and as though any amendments or supplements: to the Loan Agree-
ent were fully set out in an amendment or supplement to this Mortgage.

1.2 Warranty of Title. The Mortgagor is lawfully siezed
nd possessed of the Equipment described in Division I of the granting
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lause hereof and has good right, full power and authority to convey,
ransfer and mortgage the Equipment to the Trustee for the uses and
urposes herein set forth; the Equipment described 4in said Division I
5 owned by the Mortgagor free from any and all liens and encumbrances
pxcepting only the lien of current ad valorem taxes not in default

hd the rights, and the interest of the Lessee under the Lease); and
he Mortgagor will warrant and defend the title thereto against all
laims and demands whatsoever (excepting only the rights, and the
hterest of the Lessee under the Lease).

HeQ et STt O

1.3 Further Assurances.- The Mortgagor will, ‘at its own expense,
b, execute, acknowledge and deliver all and every further acts, deeds,
bnveyances, transfers and assurances necessary or proper for the

etter assuring, conveying, assigning and confirmingz unto the Trustee
L1 of the mortgaged property, or property intended so to be, whether
bw owned or hereafter acquired. Without limiting the foregoing but
furtherance of the assignment of rents and other sums due and to
bcome due under the Lease the Mortgagor covenants and agrees that it
111 notify the Lessee of such assigrment and direct and cause the
bssee to make all payments of such rents and other sums due and to
pcome due under the Lease directly to the Trustee. The Mortgagor
irthér agrees that prior 'to or concutrrently "with each subsequent
Llosing Date referred to in the Loan Agreement, the Mortgagor will
Kecute and deliver a supplement to this Mortgage satisfactory in form
hd content to the Trustee specifically describing as part of the mort-
bged property all Items of Equipment sold and delivered to the Mort-
bgor by the Lessee subsequent to the date of this Mortgage or the

hst  preceding supplement executed and delivered by the Mortgagor pur-
hant to this Section, and the Mortgagor will file ‘and record such
Applement pursuant to Section 20c of the Interstate Commerce Act.

NUHFRRPOONBOEHZTHIPOTOO
-

onsk.

l.4 After-Acquired Property. Any and all property described or
réferred to in the granting clauses hereof .which is hereafter .acquired
shall ipso facto, and without any further conveyance, assignment or
agt on the part of the Mortgagor or the Trustee become and be, subject
to the lien of this Mortgage as fully and completely as though speci-
fically described herein, but nothing in this Section 1.4 contained
shall be deemed to modify or change the obligation of the Mortgagor
under Section 1.3 hereof.

1.5 Recordation and Filing. The Mortgagor will cause this Mort-
ge ahd all mortgages supplemental hereto, the Lease and all sup-
ements thereto, and all financing and continuation statements and
milar notices required by applicable law, at all £imes to be kept,
corded and filed at its own expense in such manner and in such places
" may be required by law in order fully to preserve and protect the
ghts of the Trustee hereunder, and will at its own expense furnish

the. Trustee promptly after the execution and delivery of this Mort-
ge and of each supplemental mortgage an opinion of counsel stating
at in the opinion of such counsel this mortgage o such supplemental

R ct N O H nTMR
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mdrtgage, as the case may be, has been properly recorded or filed
fdr record so as to make effective of record the llien intended to be
crjeated hereby.

1.6 Modifications of the Lease. The Mortgagor will not:

- " (a) declare a default or exercise the remedies of the
Lessor under, or terminate, modify or accept a surrender of,
or offer or permit any termination, modification, surrender
or termination of, the Lease. (except as otherwlse expressly
provided herein) or consent to the creation or existence of
: any mortgage or other lien to secure the payment of indebted-
; ness upon the leasehold estate created by the Lease or any
‘ part thereof; or

~ (b) receive or collect or permit the receipt or collec-
tion of any rental payment under the Lease prior to the date
for payment thereof provided for by the Lease or assign, trans-
fer or hypothecate (other than to the Trustee hereunder) any
rental payment them due or teo accrue in the future under the
Lease in respect of the mortgaged property; '

: "(e¢) sell, mortgage, transfer, assign or hypothecate
(other than to the Trustee hereunder) its interest in the
Equipment or any part thereof or in any amount to be received
by it from the use or disposition of the Equipment.

1.7 Power of Attorney in Respect of the Lease. The Mortgagor
does hereby irrevocably constitute and appoint "the Trustee, its true
gnd lawful attorney with full power of substitution, for it and in
iits name, place and stead, to ask, demand, collect, receive, receipt
flor, sue for, compound and give acquittance for any and all rents,
;ncome and other sums which are assigned under Division II of the

ranting clause hereof with full power to settle, adjust or compro-
ise -any ‘claim thereunder as fully as the Mortgagor could itself do,
nd to endorse the names of the Mortgagor on all commercial paper
iven:in payment or in part payment thereof, and in its discretion

o file any claim or take any other action or proceedings, either in
ts own name or in the name of the Mortgagor or otherwlse, which the
rustee may deem necessary or appropriate to collec¢t any and all sums
hich may be or become due or payable under the Lease or which may be
ecessary or appropriate to protect and preserve the rights and
nterest of the Trustee in and to such rents and other sums and the
ecurity intended to be afforded hereby.

SECTION 2. POSSESSION, USE AND RELEASE OF PROPERTY:

2.1 While the Mortgagor is not in default hereunder it shall be
suffered and permitted to remain in full possession, enjoyment and
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co%trol of the Equipment and to manage, operate and use the same and
each part thereof with the rights and franchises appertaining thereto;
priovided always, that the possession, enjoyment, control and use of
the Equipment shall at all times be subject to the cbservance and
pgrformance of the terms of this Mortgage. It 1s expressly understood
tHat the use and possession of the Equipment by Lessee under and sub-
Jgct to the Lease shall not constitute a violation of this Section 2.1.

2.2 So long as no default referred to in Section 14 of the Lease
has occurred and is continuing to the knowledge of the Trustee, the
Trustee shall execute a release in respect of any Item of Equipment
d¢signated by the Lessee for settlement pursuant to Section 11 of the
L¢ase upon receipt from the Lessee of: (i) written notice designating
the Items of Equipment in respect of which the Lease will terminate
and (11) cash settlement therefor in compliance with Section 11 of the
Lease.

2.3 In addition to the sale, exchange or release pursuant to
regolng Section 2.2, the Mortgagor may sell or otherwlse dispose of
y Equipment then subject to the 1lien of this Mortigzage, and the Trustee
all release the same from the lien hereof to the e=xtent and on the
rms and upon compliance with the conditions provided for in any
itten consent given thereto at any time or from time to time by the
lder or holders of the indebtedness hereby secured.

TE P

2.4 No purchaser in good faith of property purporting to be
leased hereunder shall be bound to ascertain the authority of the
Trustee to execute the release, or to inquire as to any facts required
bly the provisions hereof for the exercise of 'such -authority; nor shall
y purchaser, in good faith, of any item or unit of the mortgaged
roperty be under obligation to ascertain or inquire into the condi-
tiions ‘upon which any such sale i1s hereby authorized.

SECTION 3. APPLICATION OF ASSIGNED RENTALS .AND ..CERTAIN
o : OTHER MONEYS RECEIVED BY THE TRUSTEE:

3.1 As more fully set forth in Division II of the granting clause
jereof the Mortgagor has hereby sold, assigned, conveyed, pledged and
iortgaged to the Trustee all rents, issues, profits, income and other
ums due and to become due under the Lease in respect of the Equiment

s security for the Notes. So long as no event of default as defined
in Segtion l hereof has occurred and is continuing:

>y

(a) The amounts from time to time received by the Trustee
which constitute payment of an installment of periodic rent
under the Lease shall be applied as follows:

| First, to the payment of the installments of interest
of the Notes which have matured or will mature on or
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before the due date of the installment of periodic rent
which is recelved by the Trustee;

Second, to the payment of the installments of
principal of the Notes which have matured or will mature
on or before the due date of the installment of periodic
rent which 1s received by the Trustee; and

Third, the balance, if any, to or upon the order
of the Mor Mortgagor, and

(b) The amounts from time to time received by the Trustee
which constitute cash settlement by the Lessee of the "Casualty
Value" for any Item of Equipment. pursuant to Section 11 of the
Lease shall be pald and -applied on the Notes, all in such
manner and in such amounts so that after glving effect to such
application and the release of the Item of Egquipment from the
Lease and the lien of this Mortgage:;

(1) the aggregate principal amount remaining unpaid
on the Notes does not exceed the "Present Value of Rents"
as hereinafter defined in respect of all other Equipment
which then remains subject to the Lease and the lien of
the Mortgage; and

(2) each of the remaining installments of the Notes
shall be reduced in the proportion that the principal
amount of the prepayment bears to the unpaid principal
amount of the Notes immediately prior to the prepayment.

Any amounts in excess of the "Present Value of Rents" as
ereinafter defined in respect of any Item of Equipment for which
ettlement is made by the Lessee pursuant to Section 11 of the Lease
hall be released to or upon the order of the Mortgagor.

. If more than one Note is outstanding at the time any appli-

ation 1s made pursuant to this Section 3.1, the application shall be

ade on all outstanding Notes ratably in accordance with the principal

mount remaining unpaid thereon and on the installments of principal

d interest on each Note, respectively, in the manner provided for
the preceding paragraphs (a) and (b).

3.2 The term "Present Value of Rents" for any Item of Equipment
hall mean as of any date an amount equal to the agzregate periodic

nt in respect of such Item reserved for the balance of the rental
riod originally provided for in the Lease and remaining unpaid as of
he close of business on such date, discounted on the basis of 5.348%
er annum Interest factor compounded quarterly to the respective dates
n which the periodic rents are payable, with all such discounts
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tio be - computed on an actuarial basis in accordance with schedules
prepared by a statistical firm of nationally recognized standing
ais may be selected by the Mortgagor and approved by the Trustee.

‘ 3.3 If an event of default referred to in Section U4 hereof
s occurred and is continuing, all amounts received by the Trustee
der the assignment provided for in Division II of the granting clause
reof shall be applied in the manner provided for in Section 4 in
spect of proceeds and avalls of the mortgaged property.

CTION 4. DEFAULTS AND‘OTHER PROVISIONS:

4,1 The terms and provisions of Section 5 of the Loan
reement are incorporated herein by reference to the same extent as -
ough fully set forth herein and the Mortgagor agrees that when any
vent of default" as defined in Section 5 of the Loan Agreement has

ties and remedies of a secured party, and the Mortgagor shall have

e rights and duties of a debtor, under the Uniform Commercial Code
egardless of whether -such Code or a law similar thereto-has been
acted in a jurisdiction wherein ‘the rights or renedies are asserted)
4 without limiting the foregoing, the Trustee may exercise any one
more or all, and in any order, of the remedies hereinafter set
rth, it being expressly understood that no remedy herein conferred

ach and every remedy shall be cumulative and shall be in addition
tlo every other remedy given herein or now or hereafter existing at
Yaw or in equlty or by statute:

‘ (a) The Trustee or the holders of not less than
20% in aggregate principal amount of the Notes outstand-

ing may, by notice in writing to the Mortgagor (and to the
Trustee if gilven by noteholders) declare the entire unpaid
balance of the Notes to be immediately due and payable; and
thereupon all such unpaid balance, together with all accrued
interest thereon shall be and become immediately due and
'payable,

(b) Subject always to the then existing rights, if any,
of the Lessee under the Lease, the Trustee personally or by
-agents or attorneys, shall have the right (subject to com-
pliance with any applicable mandatory legal requirements) to
take immedlate possession of the mortgaged property, or any
portion thereof, and for that purpose may pursue the same
wherever it may be found, and may enter any of the premises
of the Mortgagor, with or without notice, demand, process of
law or legal procedure, and search for, take possession of,
remove, keep and store the same, or use and operate or lease
the same until sold; ;
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(c) Subject always to the then existing rights, if
any, of the Lessee under the Lease, the Trustee may, if at the .
time such action may be lawful and always subject to compliance
with any mandatory legal requirements, elither with or without
taking possession and elther before or after taking possession,
and without instituting any legal proceedings whatsoever, and
having first given notice of such sale by registered mail to
the Mortgagor once at least ten days prior to the date of such
sale, and any other notice which may be required by law, sell.
and dispose of sald mortgaged property, or any part thereof, at
public auction to the highest bidder, in one lot as an entirety
or in separate lots, and either for cash or on credit and on
such terms as the Trustee may determine, and at any place
(whether or not it be the location of the mortgaged property
or any part thereof) designated in the notice above referred to.
Any such sale or sales may be adjourned from time to time by
announcement at the time and place appointed for such sale or
sales, or for any such adjourned sale or sales, without further
published notice, and the Trustee or the holder or holders of
the Notes or of any interest therein may bid and become the
purchaser at any such sale;

(d) The Trustee may proceed to protect and enforce
this Mortgage and the Notes by sulf or suits or proceedings
in equity, at law, or in bankruptcy, and whether for the specific
performance of any covenant or agreement herein contained or in
execution or aid of any power herein granted; or for foreclosure
hereunder, or for the appointment of a receiver or receivers
for the mortgaged property or any part thereof, or, subject to
the provisions of Section 6 hereof, for the recovery of judg-
ment for the indebtedness hereby. secured, or for the enforcement
of any other proper legal or equitable remedy available under
applicable law;

(e) Subject ‘always to the then existing rights, if
any, of the Lessee under the Lease, the Trustee may proceed to
exercise all rights, privileges and remedies c¢f the Lessor
under the Lease, and may exercise all such rights and remedies
either in the name of the Trustee or in the name of the Mort-
gagor for the use and benefit of the Trustee.

k.2 In case of any 'sale of the mortgaged property, or of

iny part thereof, pursuant to any Jjudgment or decree of any court or
therwise in connection with the enforcement of any of the terms of
his Mortgage, the principal of the Notes if not previously due, and
he interest accrued thereon, shall at once become and be immediately
jJue and payable; also in the case of any such sale, the purchaser or
urchasers, for the purpose of making settlement for or payment of

he purchase price, shall be entitled to turn in and use the Notes and
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hy claims for interest matured and unpaid thereon, in order that

ere may be credited as paid on the purchase price the sum appor-
ionable and applicable to the Notes including principal and interest
hereof out of the net proceeds of such sale after allowlng for the
roportion of the total purchase price requlred to be pald in actual
ash.

0Dttt
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4.3 The Mortgagor covenants that it will not at any time
hsist upon or plead, or in any manner whatever clalm or take any
enefit or advantage of, any stay or-extension law now or at any time
reafter in force, nor claim, take, nor insist upon any benefit or
jvantage of or from any law now or hereafter in force providing. for
he valuation or appraisement of the mortgaged property or any part
hereof, prior to any sale or sales thereof to be made pursuant to

hy provision herein contained, or to the decree, judgment or order

f any court of competent jurisdiction; nor, after such sale or sales,
laim or exercise any right under any statute now o hereafter made or
nacted by any state or otherwlse to redeem the property so sold or

hy part thereof, and hereby expressly walves for ifself and on behalf
f each and every person, all benefit and advantage of any such law

r laws, and covenants that it will not 1nvoke or utilize any such law
r laws or otherwise hinder, delay or impede the execution of any

bwer herein granted and delegated to the Trustee, but will suffer

hd permit the execution of every such power as though no such law or
aws had been made or enacted.

HPMT OOOD®MDOOMctct T

Any sale, whether under any power of sale hereby given
I by virtue of Judicial proceedings, shall operate to divest all
ight, title, interest, claim and demand whatsoever, either at law

r in equity, of the Mortgagor in and to the property sold shall be
perpetual bar, both at law and in equity, against the Mortgagor,

Cs successors and assigns, and agalnst any and all persons claiming
he property sold or any part thereof under, by or through the Mort-
bgor, its successors or assigns (subject, however, to the then exist-
hg rights, if any, of the Lessee under the Lease).

PR 0RO

4.4 The purchase money}proceeds and/or avails of any sale
F the mortgaged property, or any part thereof, and the proceeds and
the avails of any remedy hereunder shall be pald to and applied as
bllows:

(a) To the payment of costs and. expenses of fore-
closure or suit, if any, and of such sale, and the reasonable
compensation of the Trustee, its agents, attorneys and counsel,
and of all proper expenses, liability and advances incurred
or made hereunder by the Trustee, or the holder or holders of
the Notes, and of all taxes, assessments or liens superior to
the lien of these presents, except any taxes, assessments or
other superior lien subject to which sald sale may have been

- made;
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(b) To the payment of the amounts then due and
unpaid on the Notes for principal and interest, ratably and
" without preference or priority of any kind according to the
amounts due and payable on the Notes; and

(¢) To the payment of the surplus, if any, to the
Mortgagor, its successors and assigns, or to whomsoever may
be lawfully entitled to receive the same.

h,5 In case the Trustee shall have proceeded to enforce
hy right under this Mortgage by foreclosure, sale, entry or other-
ise, and such proceedings shall have been discontinued or abandoned
br any reason or shall have been determined adversely, then and in
very such case the Mortgagor, the Trustee and the holders of the
btes shall be restored to their former positions and rights here-
hder with respect to the property subject to the lien of this
prtgage. , , ‘

SE 20 HE D

4.6 No delay or omission of the Trustee or of any holder

f the Notes to exercise any right or power arising from any default
the part of the Mortgagor, shall exhaust or impalir any such right
power or prevent 1lts exercise during the continuance of such
efault. No waiver by the Trustee, or any holder of any Note or any
sjuch default, whether such walver be full or partial, shall extend to
r be taken to affect any subsequent default, or to impair the rights
esulting therefrom, except as may be otherwise provided herein. No
emedy hereunder is intended to be exclusive of any other remedy but
ach and every remedy shall be cumulative and in addition to any and
very other remedy given hereunder or otherwise existing. Nor shall
he giving, taking or endorsement of any other or additional security,
ollateral or guaranty for the payment of the indebtedness secured
‘ynder this Mortgage operate to prejudice, or walve or affect the
ecurity of this Mortgage or any rights, powers or remedles hereunder,
or shall the Trustee or the holder of any of the indebtedness hereby
ecured be required to first look to, enforce or exhaust such other
dditional security, collateral or guarantles. ,

00

ECTION 5. SUCCESSOR TRUSTEES AND OTHER PROVISIONS:

5.1 The Trustee shall not be answerable for the default or
misconduct of any agent or attorney appointed in pursuance hereof if
such agent or attorney shall have been selected with reasonable care,
or for anything whatsoever in connection with this Mortgage or the
Notes or the proceeds thereof except for its own willful misconduct or
pross.- negligence, nor shall the Trustee be under any obligation to take
bny action toward the execution or enforcement of fhe trusts hereby
ereated which in its opinion shall be likely to involve expense or
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11ability, unless as often as required the holder or holders of the
Notes shall furnish 1ndemnity satisfactory to the Trustee against such
expense or liability.

5.2 The Trustee shall be entitled to reasonable compensa-
jon for all services rendered in and about the administration of the
rusts herein provided for and in and about foreclosure, enforcement
r other protection of this Mortgage or the lien hereof, and the Mort-
hgor agrees to pay such compensation and to indemnify the Trustee.
rainst any liability or damages incurred or sustained by it under
his Mortgage. Without limiting the foregoing the Trustee shall have
lien for such compensation and indemnity, as well as for all out-
f-pocket expenses and counsel fees and court costs incurred by the’
rustee. in any foreclosure, enforcement or other protection of this
brtgage or the lien hereof, on the mortgaged premises and the trust
state prior to the lien for the benefit of the Notes.

O=HoMmdPm Ot

5.3 The Trustee shall not be responsible for any recitals
herein or in the Loan Agreements or for insuring the mortgaged property,
or for the recording, filing or refiling of this Mortgage, or of any
supplemental or further mortgage or trust deed, nor shall the Trustee
bb bound to ascertain or inquire as to the performance or observance

of any covenants, conditions or agreements on the part of the Mortgagor
ciontained herein or in the Loan Agreement, and the Trustee shall be
deemed to have knowledge of any default on the part of the Mortgagor

in the performance or observance of- any such covenants, conditions or
agreements only upon receipt of written notice thereof from one of the
holders of the Notes; provided, however, that upon receipt by the
Trustee of such written notice from a holder, the Trustee shall
promptly notify all other holders of such notice and the default
rleferred to therein.

5.4 The Trustee shall not be liable for any action taken or
gnitted to be taken in good faith and believed by it to be within the
discretion or power conferred upon the Trustee by this Mortgage, or be
nesponsible for the consequences of any oversight or error of judgment,
gnd the Trustee shall be protected in acting upon &ny notice, consent,
dertificate or other instrument believed by it to bte genuine and
gorrect and to have been signed by the proper person or persons.

5.5 Notwithstanding anything elsewhere in this Mortgage
¢ontained, the Trustee shall have the right, but shall not be required
to demand, in respect of withdrawal of any cash, the release of any
property, the subjection of any after acquired property to the lien of
this. Mortgage, or any other action whatsoever within the purview hereof,
ny showings, certificates, opinions, appraisals or other information

y the Trustee deemed necessary or appropriate in addition to the

atters by the terms hereof required as a condition precedent to such
ction.




5.6 All moneys received by the Trustee shall, until used or
bpplied as herein provided, be held in trust for the purposes for which
they were received, but need not be segregated in any manner from any
bther moneys, except to the extent required by law, and may be pre-
scribed by law in the Trustee's general banking department, and the
rustee shall be under no liability for interest on any moneys received
y it hereunder. The Trustee and any affiliated corporation may become
he owner of any Note secured hereby and be interested in -any finan-
ial transaction with the Mortgagor, or the Trustee may act as deposi-
ary or otherwise in respect to other securities of the Mortgagor, all
ith the same rights which it would have if not Trustee.

5.7 The Trustee may resign and be discharged of the trusts
ereby created by gilving notlce specifying the date when such resig-
ation shall take effect to the Mortgagor and to the holders of the
otes named in the Loan Agreement. Such resignation shall take effect
n the day specified in such notice (being not less than 30 days after
he first mailing of such notice) unless previously a successor trustee
hall have been appointed as hereinafter provided, in which event such
esignation shall take effect immediately upon the appointment of such
uccessor,

The Trustee may be removed and/or a successor trustee
ay be appointed at any time by an instrument or concurrent instru-
ents in writing signed and acknowledged by the holders of a majority
n principal amount of the Notes and delivered to the Trustee and to
he Mortgagor and, in the case of appointment of a successor trustee,
o such successor trustee.

’ Each trustee appointed in succession of the Trustee
amed in this Mortgage, or its successor in the trust, shall be a
rust company or banking corporation having an office in the City of
hiladelphia, Pennsylvania, in good standing and having a capital and
urplus aggregating at least $10,000,000, if there be such a trust
ompany or banking corporation qualified able and willing to accept
e trust upon reasonable or customary terms.

: 5.8 Any company into which the Trustee, or any successor
tlo it in the trust created by this Mortgage, may be merged or converted
with which 1t or any successor to it may be consolidated, or any
mpany resulting from any merger or consolidation to which the Trustee
r any. successor to it shall be a party (provided .such company shall

e a corporation organized under the laws of the Commonwealth of
ennsylvania or of the United States of America, having a capital and
urplus of at least $10,000,000), shall be the successor to the Trustee
hder this Mortgage without the execution or filing of any paper or any
urther act on the part of any of the parties hereto. The Mortgagor
bvenants that in case of any such merger, consolidation or conversion
9 will, upon the request of the merged, consolidated or converted
Drporation execute, acknowledge and cause to be recorded or filed

OO 'O O 0O
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suitable instruments in writing to confirm the estates, rights and
interests of such corporation as trustee under this Mortgage.

5.9 Should any deed, conveyance or instrument in writing
from the Mortgagor be required by any successor trustee for more fully
and certainly vesting in and confirming to such new Trustee such
bstates, rights, powers and duties, then upon request any and all such
Heeds, conveyances and instruments in writing shall be made, executed,’
bcknowledged and delivered, and shall be caused to be recorded and/or
Filed, by the Mortgagor.

5.10 Any new trustee appointed pursuant o any of the pro-
visions hereof shall execute, acknowledge and deliver to the Mortgagor
n instrument accepting such appointment; and thereupon such new
crustee, without any further act, deed or conveyance, shall become
vested with all the estates, properties, rights, powers and trusts of
its predecessor in the rights hereunder with like effect as if origi-
nally named as Trustee herein; but nevertheless, upon the written
request of the Mortgagor or of the successor trustee, the Trustee
¢easing to act shall execute and deliver an instrument transferring

o such successor trustee, upon the trusts herein -expressed, all the
estatés, properties, rights, powers and trusts of the Trustee so
deasing to act, and shall duly assign, transfer and deliver any of the
property and moneys held by such Trustee to the successor trustee so
appointed in its or his place.

SECTION 6. ' LIMITATIONS OF LIABILITY:

Anything in this Mortgage, the Loan Agreement, the Notes,
the Lease, any certificate, opinion or document of any nature what-
sijpever to the contrary notwithstanding, neither the Trustee nor the
hlolder of any Note or thelr respective successors or assigns shall
ave any claim, remedy or right to proceed (at law or in equity) against
he Mortgagor 1n their fiduciary capacity or in their respective indi-
fdual capacities, for the payment of any deficlency or any other
im owing on account of the indebtedness evidenced by the Notes or for
he payment of any liability resulting from the breach of any repre-
entation, agreement or warranty of any nature whatsoever, from any
purce- other than the mortgaged property; and the Trustees and the
plders of the Notes by acceptance thereof waive and release any per-
pnal llability of the Mortgagor, for and on account of the indebted-
ss or such liability; and the Trustee and the holders of the Notes
ree to look solely to the mortgaged property, inciluding the sums
diie and to become due under the Lease for the payment of sald indebted-
ngss or the satisfaction of such liability; provided, however, nothing
hérein contained shall limit, restrict or impair the rights of the
Trustee and the holders -of the Notes to accelerate the maturity of

PSRt <ty
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the Notes upon a default thereunder, to bring suit and obtain a
Judgment against the. Mortgagor on the Notes (provided that the Mort-
agor shall not have any personal 1liability on any such judgment and
he satisfaction thereof shall be limited to the mortgaged property
nd the sums due and to become due under the Lease, including any
nterest therein of the Mortgagor or to foreclose the lien of this
ortgage or otherwlse reallize upon the mortgaged property or the sums
due or to become due under the Lease, including the right to proceed
1gainst the Lessee under the Lease.

a3

1o,

ECTION 7. MISCELLANEOUS »

7.1 Whenever any of the parties hereto is referred to such
reference shall be deemed to include the successors and assigns of
uch party; and all the covenants, premises and agreements in this
ortgage contained by or on behalf of the Mortgagor or by or on behalf
f the Trustee, shall bind and inure to the benefit of the respective
uccessors and assigns of such parties whether so expressed or not.

Iin O =mowt

7.2 The unenforceability or invalidity of any provision or
rovisions of this Mortgage shall not render any other provision or
rovisions herein contained unenforceable or invalid.

o o]

7.3 All communications provided for herein shall be in

riting and shall be deemed to have been given (unless otherwise

riequired by the specific provisions hereof in respect of any matter)
en delivered personally or when deposited in the United States

1l, registered, postage prepaid, addressed as follows:

=

If to the Mortgagor: The Fifth Third Bank

' . Fifth Third Center
Cincinnati, Ohio 45202
Attn: C. P, Reynolds, Jr.

If to the Trustee: First Pennsylvania Banking and -
\ _ Trust Company
: 15th and Chestnut St.
Philadelphia, Pennsylvania 19101
| Attn: Corporate Trust Department
or as the Mortgagor, or the Trustee at such other address as the
M¢rtgagor or the Trustee may designate by notice duly given in accord-
ance with this Section to the other party.
j If any subsequent holder of any Note shall have presented
the same to the Trustee for inspection accompanied hy a written desig-
ngtion of the address to which notice in respect of such Note ‘is to
be given, then wherever herein it is provided that notice shall be
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riven .to the holder or holders of the Notes, the notice shall be
bddressed to such holder at the address so glven but unless and
until such subsequent holder or holders shall so present a Note to
the Trustee and designate the address, all communications herein
provided to be made or given to the holder or holders of the Notes
shall be sufficiently given if addressed to the Trustee at its
address above given.

o

7.4 The Trustee shall release 'this Mortgage and the lien
ereof by proper instrument or instruments upon presentation of satis-
actory evidence that all indebtedness secured hereby has been fully
aid or discharged.

7.5 This Mortgage may be executed, acknowledged and
delivered in any number of counterparts, each of such counterparts
tonstituting an original but all together only one Mortgage.

>

IN WITNESS WHEREOF, the Mortgagor has caused this Mortgage
o be:executed; and the Trustee 1n evidence of its acceptance of the
rusts hereby created has caused this Mortgage to be executed on its
ehalf by one of its Vice Presidents and its corporate seal to be
ereunto affixed, and said seal and this Mortgage to be attested by
ne of its Assistant Secretaries, all as of the day and year first
bove written. . :

[T o Wha o o WiF-. 2P~ 3

THE FIFTH THIRD BANK

By

ce President

NI‘TES'I“': ; | Z\)}%
By '

Its Assistant Secretary

(Corporate Seal)

FIRST PENNSYLVANIA BANKING AND
TRUST COMPANY
As Trustee as aforesaid

By NV~ en

ATEST: ' "Its Vice Prd&ddeﬁﬁ\

, W. M. KRAYER
DENT
By %Ap . Yﬁ—ym vice Fres
s AssIstant Secretary :
D. P. DORRIAN '

~ ASSISTANT _SECRETARY
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} On this /% day o%jj::gggggéﬁgé%g 973 before me per-
onally appeared ___ —22| to me personally

nown, who being by me duly sworn, says that he is the Vice President

£ THE FIFTH THIRD BANK, that the seal affixed.to the foregoing
nstrument 1s the corporate seal of said corporaticn, that said instru-
ent was signed and sealed on behalf of said corporation by authority

f its Board of Directors, and he acknowledged that the execution of

he foregoing instrument was the free act and deed of said corporation.

<Seal); | @4/MM\J<< W

; \_Notary Public -

’ coram:tss.ion Fpines: IRMA S. MARTIN
’ " Wotary Public, Hamitton County,

My Commission Expires Oct. 13,

bl

Chio
1974

H B -

i On this %ﬁ) day of :Z%fgféz s 1973, before me. per-
§ona11y appeared » to me personally
tnown, who being by me duly sworr, says that he is the Vice President
bf FIRST PENNSYLVANIA BANKING AND TRUST COMPANY, that the seal affixed
to the foregoing instrument is the corporate seal of said corporation,

)!

¢

1

that said instrument was signed and sealed on behalf of sald corpora-
1

1

(

tion by authority of its Board of Directors, and he acknowledged that
the execution of the foregoing instrument was the free act and deed
b f° said corporation.

[Seal> ' | Ziié

i

Notariﬁ?&blic

My commission expires: ??{W (1776
. i 7
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Qwner:

Ilessee:

Lender:

. SCHEDULE 1

DESCRIPTION OF EQUIPMENT: 480 three-pocket steel hopper cars

# B7000 Lo #E7479 tncleacis
PURCHASE PRICE: '$5,000 per unit, for a total of

| : : $2,400,000
REBUILDING COST: Approximately $3,240 per unit, for
A ' a total of approximately $1,555,200

TOTAL PRICE: _ ¥Approximately $8,240 per unit, or an

! : aggregate of approximately $3,955,200
OUTSIDE'DELIVERY DATE : July 1, 1973
DELIVER TO: Bessemer and Lake Erie Railroad

Company (as designated by the railroad)

HENT PERIOD:  Twelve (12) years
H

ERIODIC RENT: 48 quarterly rent payments per item

in arrears at 2.867% of the total
price per Item of Equipment, or
$113,395.58 for 480 units

ENEWAL OPTION: At Lessee's option at fair rental value

RURCHASE OPTION: ' , At end of term or any renewal,

Lessee may purchase Equipment at
fair market value

T' In:the event the number of Items or the price of any Items
covered by this Schedule is greater or less than the amount
shown above, the rentals shall be ratably increased or reduced.

Bessemer and Lake Erie Railroad Company
The Fifth Third Bank

Bankers Life Insurance Comﬁany~of Nebraska and
The Travelers Insurance. Company




